MARILYN LOFTUS AND				: NUMBER 530,229
LYNN LOFTUS

VERSUS						: FIRST JUDICIAL DISTRICT COURT

LELAND KUYPER AND				
RAYMOND W. DAVIS CONSTRUCTION,
INC. 							: CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT ON 
DECLINATORY EXCEPTION OF LIS PENDENS

	The Court has thoroughly considered the Declinatory Exception of Lis Pendens, filed May 14, 2010 by Atlantic Casualty Insurance Company (Atlantic) and its memoranda; the opposition filed July 23, 2010 by Marilyn Loftus and Lynn Loftus, the reply memorandum filed March 22, 2011 by Atlantic; the supplemental memorandum filed by plaintiffs; oral arguments of counsel held March 28, 2011 and applicable law.  For reasons which follow, this Court concludes that the Exception should be overruled. 
	 La. CCP Art. 532 first contemplates a situation in which a suit is filed in another jurisdiction prior to the filing in Louisiana state court.  It then requires that the two suits be based upon the same transaction or occurrence.  Finally, the two suits must be between the same parties in the same capacities. The test for determining whether an exception of lis pendens should be granted is whether a final judgment in the first suit would be res judicata in the subsequent suit.  Brooks Well Servicing, Inc. v. Cudd Pressure Control, Inc., 36,723 (La. App. 2 Cir. 6/27/03); 850 So.2d 1027, 1031.  
	This suit, filed by Marilyn and Lynn Loftus, was first filed in the First Judicial District Court, Caddo Parish, Louisiana on April 13, 2009.  The subsequent suit for declaratory relief filed by Atlantic, was not filed in the United States District Court for the Western District of Louisiana, Shreveport Division until March 12, 2010.  Atlantic was not initially named as a defendant in the state court suit. However, as the insurer for a named defendant (Raymond Davis Construction, Inc.), Atlantic was necessarily involved in the suit by virtue of its duty to defend.  Clearly the suit was pending in the state court when the federal suit was filed.  
	The claim filed in state court is not based on the same cause of action as the claim filed in federal court.  The state court claim is based upon personal injuries sustained by plaintiff, Marilyn Loftus.  Atlantic is named as a defendant in this action as the insurer of Raymond Davis Construction, Inc. based upon the direct action statute.[footnoteRef:1]  The federal court claim is a coverage dispute between an insurer, Atlantic, and its insured, Raymond Davis Construction, Inc.  Further, plaintiffs in the state court claim, Marilyn and Lynn Loftus, are not necessary parties to the federal court claim.  The two claims do not arise from the same transaction or occurrence, nor are they between the same parties in the same capacity. [1:  LSA-RS 22:1269B(1)] 

The Court notes plaintiff counsel’s statement, in his initial opposition brief, that because Atlantic “chose to bring the coverage dispute at the Federal Court rather than here, it has created the lis pendens problem.”[footnoteRef:2]  The Court agrees with plaintiff counsel that Atlantic has created the legal issue, but concludes that there is no “lis pendens problem” because the elements of La. CCP Art. 532 are not satisfied. A stay in the state court proceedings is not warranted and the exception should therefore be overruled.   [2:  See Plaintiff’s “Memorandum in Opposition to Exception of Lis Pendens”, pg. 3] 

For reasons assigned, the Court concludes that the Exception of Lis Pendens, filed by Atlantic Casualty Insurance Company, is overruled.  
Counsel shall submit a formal Judgment consistent with La. Dist. Ct. R. 9.5.
Signed this 14th day of April, 2011 in Shreveport, Caddo Parish, Louisiana.

							____________________________
							        SCOTT J. CRICHTON
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