YUE-KONG AU, M.D.			:	NUMBER: 564,989-B

VERSUS					:  	FIRST JUDICIAL DISTRICT COURT

CHRISTUS HEALTH 			:	CADDO PARISH, LOUISIANA
NORTHERN LOUISIANA

	REASONS FOR JUDGMENT
	ON MOTION TO RESCIND ORDER
	(Filed 3-15-13 by Dr. Yue-Kong Au)

[bookmark: _GoBack]The Court has thoroughly considered the Motion to Rescind Order, filed March 25, 2013 by Yue-Kong Au, M.D. (“Dr. Au”) and its memorandam, the opposition filed June 7, 2013 by Christus Health Shreveport-Bossier, f/k/a Christus Health Northern Louisiana (“Christus”), along with oral arguments of June 17, 2013.  In addition, the Court has reviewed the following: (1) the Petition filed December 28, 2012; (2) the Answer to Petition and Reconventional Demand filed January 25, 2013; (3) Dr. Au’s Answer to Reconventional Demand filed February 22, 2013; (4) the Motion to Deem Admitted Defendant’s Requests for Admissions (fax filed March 7, 2013; hard copy filed March 13, 2013) with Exhibit “A” (a letter dated February 18, 2013 with notation “Via Facsimile, Fax: 318-221-4762 & U.S. Mail”), and (5) a copy of the Requests for Admission with a Certificate of Service dated February 18, 2013 along with an Order dated March 18, 2013 signed by the Court.  For reasons that follow, Dr. Au’s Motion to Rescind Order is granted and the March 18, 2013 Order is recalled, rescinded and declared null and void.
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Reference to Christus’ subsequent filings and the response of Dr. Au are relevant for consideration of this motion.  After obtaining the Order of March 18, 2013, Christus filed a pleading titled “Rule to Evict Tenant and/or Motion for Partial Summary Judgment” [fax filed April 5, 2013 (about 18 days after Order); hard copy filed April 12, 2013].  The March 18 Order signed by the Court goes directly to the core issue in this case – whether Dr. Au gave written notice to Christus or its agent of his intent to renew the lease (assuming arguendo that written notice was required by reference to the original lease in conjunction with the Fourth Modification and Extension of Lease) or whether Dr. Au verbally communicated his intent to renew the lease to Christus or its agent (assuming arguendo that written notice was not required and that the Fourth Modification and Extension of Lease allowed for verbal communication).  According to the allegations in Paragraph 9 of the Petition, Dr. Au “notified the defendant and its agent, Vintage Realty Company, verbally, of his desire to exercise the ‘renewal option’ more than 180 days prior to the expiration date of the lease”.
While an ex parte order is allowed under La. C.C.P. art 1427, the effect of the Order totally deprived Dr. Au of the opportunity to be heard and would be determinative and dispositive of the eviction issue in this case.  That situation was exacerbated by Christus’ Motion for Partial Summary Judgment filed less than thirty days later (April 12, 2013), the effect of which, if granted, would deprive Dr. Au of a credibility determination by this Court on a full trial on the merits.  
The Court finds it further problematic that the prayer of the March 7 motion was to request “an order compelling plaintiff to show cause why defendant’s requests for admissions should not be deemed admitted” while the attached Order does not conform to the prayer – the Order deeming the requests “admitted in their entirety...for the purposes of this litigation”.  La. C.C.P. art 891 references “Form of Petition” and provides that it “shall conclude with a prayer for judgment for the relief sought (and) may be prayed for in the alternative”. While the motion is not a petition, it is customary and professional that the prayer of a petition conform with the proposed order for relief.
During oral argument, counsel for Dr. Au disputed defense counsel’s assertions that the requests and the motion to have requests admitted were timely conveyed by “mail, delivery or electronic means” as contemplated by La.C.C.P. art 1313 or that there had been any attempt to have a 10.1 conference as contemplated by the Louisiana Rules for District Courts.  There is insufficient corroborative documentation on either side (with far less on Christus’ side), notwithstanding Christus’ attempt to drive this case to a prompt summary judgment in its favor, in its counsel’s words at oral argument, “to save money”.

The Court concludes under the circumstances that counsel for Christus was at least inappropriate, unprofessional and has bordered on ill practice in ramming through the instant motion without adequate notice to Dr. Au’s counsel and in presenting an ex parte order inconsistent with the motion’s prayer.  Accordingly, Dr. Au’s Motion to Rescind Order is granted and the Court’s improvidently signed order of March 18, 2013 is recalled, rescinded and declared absolutely null and void.
All costs associated by this motion shall be borne by Christus.
Counsel shall submit a formal judgment consistent with this ruling and in accordance with La. Dist. Ct. R. 9.5.
Signed this 18th day of June, 2013, in Shreveport, Caddo Parish, Louisiana.

____________________________
         SCOTT J. CRICHTON
            DISTRICT JUDGE
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