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VERSUS					:	FIRST JUDICIAL DISTRICT COURT
HISU ENTERPRISE, LLC, ET AL		:	CADDO PARISH, LOUISIANA
REASONS FOR JUDGMENT
	The Court has considered the peremptory exception of no right of action filed May 24, 2013 by Travelers Casualty Insurance Company of America, its exhibits and memoranda, the opposition filed by Plaintiff Erik Lugo-Escobar on August 2, 2013, its exhibits and memoranda, oral arguments of counsel held on August 12, 2013, the entire record and applicable law.  Concluding that there are genuine issues of material fact present and that Travelers is not entitled to judgment as a matter of law, for the reasons that follow, the Court denies the motion.  The critical issue here is whether plaintiff’s allegation that “William was negligent in his supervision of Deco and Thomas in the course of William’s performance as the named contractor under the Agreement” amounts to a breach of a tort duty.  As explained below, the jurisprudence (albeit only from the 4th Circuit) suggests that this duty is a general one, owed to all persons.  Both parties cite to Mentz Const. Services, Inc. v. Poche, 11-1474 (La. App. 4 Cir. 3/4/12), 87 So.3d 273 in their briefs, and this case does indeed provide some guidance.
	In Mentz, the Court granted the defendant insurer’s exception of no right of action.  In arriving to its conclusion, the Fourth Circuit Court cited an older case which set forth the distinctions between an action on a contract and a tort action.[footnoteRef:1]  In that case, the Court noted that where a cause of action arises from a breach of a promise set forth in contract, the action is “ex contractu”, but where it arises from a breach of duty growing out of contract, it is “ex delicto.”[footnoteRef:2]  Therefore, the Court reasoned, the main distinction between an action on a contract and a tort action is “that the former flows from the breach of a special obligation contractually assumed by the obligor, whereas the latter flows from the violation of a general duty owed to all persons.”[footnoteRef:3]  Ultimately ruling in favor of the defendant insurer, the Court held that the “alleged duties that were breached…are both explicitly and implicitly set forth in the contract between the parties.”[footnoteRef:4]  Explaining further, the Court held that “based on the facts and claims…there are no general tort duties alleged which do not arise as a result of the existence of the contract that would form the basis of tort liability established by La. C.C. art. 2315.”[footnoteRef:5] [1:  See Mentz, 87 So.3d at 276, citing Certain Underwriters at Lloyd’s, London v. Sea-Lar Mgmt., (La. App. 4 Cir. 5/9/01), 787 So.2d 1069]  [2:  Id. ]  [3:  Id. ]  [4:  Id. at 277]  [5:  Id.  ] 

	This point is central to defendant Travelers’ argument, and they claim that the Mentz case is “indistinguishable” from the present case.  However, it is distinguishable in the fact that William Monk Thomas allowed an unlicensed contractor to perform the work.  The facts in Mentz do not suggest that any unlicensed contractor performed work on the contract.  This distinction could prove to be critical.  The next section analyzes whether “negligent supervision” or some variation thereof is a cognizable tort in Louisiana, and if so, whether William’s act of allowing his unlicensed brother Thomas to perform the work rises to the level of being a valid tort claim.  
“Negligent Supervision” as a Tort
	In a recent Second Circuit case, Regions Bank v. Ark-La-Tex Water Gardens, L.L.C., 997 So.2d 734 (La. App. 2d Cir. 11/5/08), the Court held that a tort in negligence existed where the defendant and his employees negligently performed on a contract by faultily constructing a water feature.  Most striking about this opinion, the Court noted, “the record shows that the water feature was defective due to faulty workmanship and materials…[defendant] was negligent in constructing the water feature without the necessary skill and knowledge required for a project of that size.”[footnoteRef:6] [6:  Regions Bank v. Ark-La-Tex Water Gardens, L.L.C., 997 So.2d 734 (La. App. 2d Cir. 11/5/08)] 

	In theory, the plaintiff could argue that like the defendant in Regions, William was negligent in constructing the house, because his unlicensed brother Thomas did not have the necessary skill and knowledge, which, according to the Second Circuit, can be sufficiently negligent to form the basis of a valid tort claim.  Indeed, there is evidence on the record showing that the Louisiana State Licensing Board for Contractors fined William for allowing Thomas to improperly operate under William’s contractor’s license.  
	The dissenting argument in Regions parallels that of Travelers - specifically, that the defendant “owed no duty which a court may consider as personal and delictual thereby transforming this commercial transaction and the law of contract into tort…Negligent performance of a contract or poor workmanship by a business entity is not a tort which makes all the employee/manager actors of the business guilty of tortious conduct and personally liable.”[footnoteRef:7]  However, as the law controlling this jurisdiction appears to stand, negligent construction may rise to the level of tortious conduct if performance was made by one lacking the requisite skill and knowledge necessary to perform the underlying obligation.   [7:  Id. at 742] 

	Therefore, for these above-mentioned reasons, this Court hereby denies the defendant’s exception of no right of action, because a potentially valid tort claim exists on the face of the pleadings, and the plaintiff would thereby be entitled to sue Travelers under Louisiana’s Direct Action Statute.  
	Signed this _____ day of __________, 2013 in Shreveport, Caddo Parish, Louisiana.  

							______________________________
								SCOTT J. CRICHTON
								   DISTRICT JUDGE
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