LISA CARNEY				:	NUMBER: 557,311-B

VERSUS					:  	FIRST JUDICIAL DISTRICT COURT

ELDORADO RESORT CASINO		:	CADDO PARISH, LOUISIANA
SHREVEPORT

	REASONS FOR JUDGMENT
Trial was held January 24, 2013.  The Court heard testimony from Lisa Carney, Daven Hill, Teresa Shirley, Jerry Willard, Walter Patton, Michele Pate, Emmanuel Lockett and received into evidence the deposition of Alanna Landry. Numerous exhibits were admitted, the most significant being Plaintiff’s Exhibits 7-9 and Defendant’s Exhibits 1-3.  For reasons which follow, the Court concludes that Plaintiff Lisa Carney has failed to prove her claim of negligence of Defendant Eldorado Resort Casino Shreveport by a preponderance of the evidence and therefore Judgment shall be rendered in favor of Defendant Eldorado Resort Casino Shreveport.
	SPOLIATION ISSUE


4

As a preliminary matter, the Court must address the plaintiff’s Motion Seeking Adverse Presumption of Liability Against Defendant for Spoliation.  On that issue, the Court has carefully considered the testimony of Ms. Carney, her letter request of June 2, 2011 and the testimony of Walter Patton.  While it is troubling that Mr. Patton basically elevated himself to judge and jury in making an executive decision as to potential evidence in a claim he surely knew might result in litigation, the Court is unable to assign any bad faith to the act.  Considering the demeanor and credibility of Mr. Patton, the Court deems the failure to produce the evidence as adequately explained.  Accordingly, the plaintiff’s motion is denied.
	INAPPLICABILITY OF LA. R.S. 9:2800.6
Counsel on both sides have argued the applicability of Louisiana Revised Statute 9:2800.6, which provides as follows: 
In a negligence claim brought against a merchant by a person lawfully on the merchant’s premises for damages as a result of an injury, death, or loss sustained because of a fall due to a condition existing in or on a merchant's premises, the claimant shall have the burden of proving, in addition to all other elements of his cause of action, all of the following.

La. R.S. 9:2800.6(B) (emphasis added).  The injuries sustained by Plaintiff were not alleged to have occurred because of a “slip and fall.”  Instead, Plaintiff has alleged that the cut on the top of her foot was caused by a piece of glass on the defendant’s premises.  Thus, the appropriate analysis must be conducted under a negligence standard and R.S. 9:2800.6 is inapplicable to this case
APPLICABILITY OF LA. C. C. 2315 AND TORT JURISPRUDENCE

Louisiana Civil Code Article 2315A provides for the relief sought by Plaintiff and states the following: “Every act whatever of man that causes damage to another obliges him by whose fault it happened to repair it.”  Louisiana has a long history of jurisprudence which defines the elements of negligence.  A plaintiff must provide (1) proof that the defendant has a duty to confirm his conduct to a specific standard (the duty element); (2) proof that the defendant’s conduct failed to conform to the appropriate standard (the breach element); (3) proof that the defendant’s substandard conduct was a cause-in-fact of the plaintiff’s injuries (the cause-in-fact element); (4) proof that the defendant’s substandard conduct was a legal cause of the plaintiff’s injuries (the scope of liability or scope of protection element); and (5) proof of actual damages (the damages element).  Boykin v. Louisiana Transit Co., 96–1932 (La. 3/4/98), 707 So.2d 1225, 1230.  In order for a plaintiff to prevail, she must prove all of the above elements by a preponderance of the evidence. 
	THE INJURY
According to the May 21, 2011 report of Andrew T. Haynes, M.D., Ms. Carney sustained a laceration to the dorsum of her right foot, including “impaired” tendons.  This painful wound, depicted in Exhibit 8, necessitated extensive treatment, including surgery and a significant period of convalescence.  
There were differing versions of the injury:
1. In her handwritten statement of May 20, 2011 (Defense 2), Ms. Carney wrote “dancing on stage and glass hit my foot...”
2.  In the Incident Report generated shortly after the event, Security Agent Willard wrote that Ms. Carney told him the following:

“that she was dancing and an unknown guest dropped a drink glass on the dance floor causing a piece of glass to hit the top of her right foot...”

3.  In the June 2 letter signed by Ms. Carney, she wrote 
“I was injured while dancing on the dance floor,
presumably by glass.”
4.  In paragraph 4 of her petition, the Plaintiff alleged that her injury occurred “when she stepped on a piece of glass...”
Emphasis Supplied
In testimony, Ms. Carney and Ms. Hill conceded that they did not see what caused the injury; however, their testimony suggests that the injury was caused by chunks of glass which Ms. Hill observed at least 45 minutes previously, about which Hill says she reported to a bartender.

The plaintiff’s proposed mechanism of injury in this case lacks sufficient proof and is inconsistent with common sense.  If the glass on the left (or western) side of the dance floor was kicked over to the right (or eastern) side, where plaintiff sustained injury, the injury, more likely than not, would not have been to the dorsum of her foot but, rather, to the side or bottom of her foot.  Given the totality of the evidence, it makes more sense that either (1) a glass was dropped on her foot or “hit (her) foot”, as the plaintiff referenced in Exhibit 2; or, (2) while dancing another lady’s high heel stepped on the dorsum of plaintiff’s foot, which theory would be consistent with the fact that there was no glass located in the wound.  While there is no direct evidence of either of these theories, there is likewise no direct evidence of the plaintiff’s posited theory of the injury and the circumstantial evidence does not adequately or reasonably rule out other reasonable theories of injury.
[bookmark: _GoBack]

	KNOWLEDGE OF RISK AND NOTICE ISSUE
The Court accepts the testimony of Ms. Hill that she encountered glass on the left side of the dance floor and that she dutifully reported it to the defendant’s agent and also, significantly, that Ms Carney also knew of it.  Notwithstanding that knowledge, Ms. Carney returned to the dance floor wearing the open-toe shoe depicted in Defense Exhibit 2.  The evidence, particularly the testimony of Ambassador/Bouncer Emmanuel Lockett (dancing and oblivious to the extensive blood, which Lockett likened to a murder scene), suggests significant impairment of Ms. Carney due to alcohol consumption.  The impairment contributed to her decision to return to the dance floor with open-toe shoes notwithstanding knowledge of a hazard and also impaired her ability to know how the injury took place and to accurately and reliably recall the event which accounts for the differing versions of the event.
	LISA CARNEY
The Court truly believes Ms. Carney is a very nice lady who received a serious injury requiring surgery with some permanent residual impairment.  While she was alcohol impaired that night, as were probably most patrons of Celebrity Lounge, she was not driving and her actions were well within the law.  The bottom line, however, is that there is insufficient evidence for this Court to conclude that Mrs. Carney has carried her burden of proof as to the defendant in this case.

Accordingly, and for the reasons assigned, the Court grants Judgment in favor of Defendant Eldorado Resort Casino Shreveport.  
Counsel shall submit a formal Judgment in accordance with law.  
Signed this 30th day of January, 2013, in Shreveport, Caddo Parish, Louisiana.

	____________________________
              SCOTT J. CRICHTON
                DISTRICT JUDGE
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