LARRY ADGER, ET AL				:  NUMBER:  542,641, “B”

VERSUS						:  FIRST JUDICIAL DISTRICT COURT

LIBBEY GLASS, INC.				: CADDO PARISH, LOUISIANA
	
REASONS FOR JUDGMENT ON PEREMPTORY
EXCEPTION OF PRESCRIPTION

The Court has thoroughly considered the Peremptory Exception of Prescription, filed by Libbey Glass, Inc. on March 21, 2013, its Exhibits A-J and memoranda, the opposition filed by Plaintiffs[footnoteRef:1] James R. Bennett, James D. Boyd and Dennis R. Heppert on May 30, 2013, their Exhibits 1-29 and memoranda, the reply memoranda filed by Plaintiffs on June 7, 2013, arguments of counsel held on June 10, 2013, and applicable law.  For reasons that follow, the Court concludes that each of the three plaintiffs had knowledge – actual or constructive – many years before they filed suit on July 15, 2010 and therefore the exception is sustained. [1:   Messrs. Bennett, Boyd and Heppert are three of the 72 plaintiffs that have filed suit for hearing loss they contend was sustained as a result of exposure to occupational noise during employment at Libbey Glass.] 

James Bennett worked at Libbey Glass from 1981 to 2004; James Boyd commenced work at Libbey Glass in 1992 and presently works there; Dennis Heppert worked at Libbey Glass from 1984 to 2006.  The exception record is abundantly clear that Messrs. Bennett, Boyd and Heppert had actual knowledge of the following:
(1) that Libbey Glass was a noisy work environment;
(2) that loud and continuous noise, such as that at Libbey Glass, could cause hearing loss, as fully explained in the conservation training sessions facilitated by their employer; and;
(3) that they had significant hearing loss well more than one year before filing suit on July 15, 2010, all documented by audiometric test results, which they acknowledged.
The depositions of each of the three plaintiffs along with the hearing conservation program records and audiometric results evidence that they had sufficient knowledge of what they complain about years before they filed their lawsuit petition.  Specifically, in 1995 (15 years prior to filing suit), Bennett had knowledge and belief that the noisy Libbey Glass work environment caused his hearing loss.  In 2004 (6 years before filing suit), Boyd believed that his employment at Libbey Glass might have caused his hearing loss.  In 1994 (16 years before filing suit), Heppert believed that his employment at Libbey Glass contributed to his hearing loss.  
[bookmark: _GoBack]While the Court believes that all three plaintiffs had actual knowledge, it is absolutely clear that, at the very least, each man had constructive knowledge – notice enough to excite attention and place each of the three plaintiffs on guard and call for inquiry sufficient to start the running of the one year prescription.  Accordingly, the plaintiffs have not carried their burden of proving that prescription was somehow suspended under the doctrine of contra non valentem.  Specifically, under the circumstances of this case, the doctrine of contra non valentem is inapplicable.
For reasons assigned, the Peremptory Exception of Prescription filed with regard to the claims of Messrs. Bennett, Boyd and Heppert is sustained and their claims shall be dismissed with prejudice.  
Counsel shall submit a formal Judgment[footnoteRef:2] in conformity with this ruling and in accordance with La. Dist. Ct. R. 9.5. [2:  The Judgment should include a disposition of the exception regarding Katie L. Phelps.  The parties stipulated that the exception should be sustained as to the claims of Ms. Phelps.] 

Signed this18th day of July, 2013 in Shreveport, Caddo Parish, Louisiana.


							______________________________ 
							        SCOTT J. CRICHTON
								 DISTRICT JUDGE
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