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SENTENCING HEARING
LADIES AND GENTLEMEN OF THE JURY:


Having found the defendant guilty of First Degree Murder, you must now determine whether the defendant should be sentenced to death or to life imprisonment without benefit of probation, parole, or suspension of sentence.  In reaching your decision regarding the sentence to be imposed, you must be guided by these instructions.  


It is your duty to consider the circumstances of the offense.  In that regard, you may consider the evidence adduced at the guilt determination trial.  


It is also your duty to consider the character and propensities of the defendant in determining the sentence to be imposed.  In that regard, you shall consider evidence adduced at this penalty determination trial.


You have reviewed the stipulation or agreement of the attorneys regarding the previous felony convictions of Eric Mickelson.  You may consider that evidence in terms of assessing the character and propensities of the defendant.

           You have heard evidence of another crime, specifically the homicide of Kristi O’Pry, offered by the State of Louisiana to show the defendant’s character and propensities.  The State has the burden of proving the other crime of homicide by clear and convincing evidence.  
           Clear and convincing evidence is evidence indicating that the thing to be proved is highly probable or reasonably certain.  This is a greater burden than preponderance of the evidence, the standard applied in most civil trials, but less than evidence beyond a reasonable doubt, the standard for the guilt determination phase of a criminal trial.  
                        That evidence must be competent and reliable.  The state must show that the part of the defendant’s statements about the other crime of the Kristi O’Pry homicide was voluntarily made and that the alleged conduct actually occurred.  If the state has proven clearly and convincingly that Eric Dale Mickelson committed the alleged conduct, you may consider this evidence for the purpose of assessing the character and propensities of the defendant. 


The fact that I have provided this instruction should not cause you to infer that the court has any opinion concerning this offense or the defendant’s involvement, if any. 


 
You may also consider evidence concerning the impact of Charles Martin’s death on his family.  This is referred to in the law as “victim impact evidence”.  In this regard, you heard testimony from the survivors of Charles Martin.  Evidence adduced from a victim impact witness is a form or method of informing you the jury about the specific harm caused by the crime in question.  These witnesses, however, are not called into court for the purpose of deciding the penalty to be received by the defendant. 


In capital cases, I am required by law to explain the governor’s authority to grant reprieves, commutations, and pardons.  Under the provisions of the state constitution, the governor is empowered to grant a reprieve, pardon, or commutation of sentence following conviction of a crime, and the governor may, in exercising such authority, commute or modify a sentence of life imprisonment without benefit of parole to a lesser sentence including the possibility of parole, and may commute a sentence of death to a lesser sentence of life imprisonment without benefit of parole.  Under this authority the governor may allow the release of an offender either by reducing a life imprisonment or death sentence to the time already served by the offender or by granting the offender a pardon.  


You are required to consider the existence of aggravating and mitigating circumstances in deciding which sentence should be imposed.  The statutory aggravating circumstances the State relies upon are:


(1)  that the offender was engaged in the perpetration or attempted perpetration

of aggravated burglary or the perpetration or attempted perpetration of armed robbery or the perpetration or attempted perpetration of simple robbery of Charles Martin; and 

(2)  that the victim was sixty-five years of age or older.


You will be furnished a list of the statutory aggravating and mitigating circumstances which you may take with you during deliberations.


Before you may decide whether or not a sentence of death should be imposed, you unanimously must find beyond a reasonable doubt that at least one statutory aggravating circumstance exists.  
If you find beyond a reasonable doubt that an aggravated circumstance exists, you may consider imposing a sentence of death.  

Reasonable doubt does not mean all possible doubt, but means doubt based upon a reason.  If, after you have considered the State's evidence and the law applicable, there is doubt in your mind as to the existence of an aggravating circumstance, which doubt is based upon reason, then the defendant is not eligible to receive the death penalty.  However, "proof beyond a reasonable doubt" does not mean proof to an absolute certainty and does not mean proof beyond all doubt.    

The finding of an aggravating circumstance does not mean that you must impose the death penalty.  If, however, you do not unanimously find beyond a reasonable doubt that a statutory aggravating circumstance exists, then life imprisonment without benefit of probation, parole, or suspension of sentence is the only sentence that may be imposed.


Even if you find the existence of an aggravating circumstance, you must also consider any mitigating circumstances before you decide that a sentence of death should be imposed.  The law specifically provides certain mitigating circumstances.  They are as follows:


(a) 
The offender has no significant prior history of criminal activity;

(b) The offense was committed while the offender was under the influence of extreme mental or emotional disturbance;

(c) The offense was committed while the offender was under the influence or under the domination of another person;

(d) The offense was committed under circumstances which the offender reasonably believed to provide a moral justification or extenuation for his conduct;

(e) At the time of the offense, the capacity of the offender to appreciate the criminality of his conduct or to conform his conduct to the requirements of law was impaired as a result of mental disease or defect or intoxication;

(f) The youth of the offender at the time of the offense; 

(g) The offender was a principal whose participation was relatively minor; 

(h) Any other relevant mitigating circumstance. 


You are not limited only to those mitigating circumstances which are defined.  You may consider any other relevant circumstances which you feel should mitigate the severity of the penalty to be imposed.  Even if you find no mitigating circumstances in this case which are worthy of consideration, you may still sentence the defendant to life imprisonment without benefit of probation, parole or suspension of sentence.


In the first phase of this trial, you were required to make all of your findings unanimously.  Similarly, you must unanimously agree to any aggravating circumstances.  However, you may each individually decide which mitigating circumstances may exist in this case, and the significance of each of the mitigating circumstances to your final sentencing decision.


The law requires that the jury be given such a list in every case. Whether any aggravating or mitigating circumstances exist is a fact for you to determine based upon the evidence presented.


In addition to the evidence presented at this sentencing hearing, in deciding the sentence to be imposed, as I stated previously, you may consider evidence presented during the guilt-determination trial.


I will ask the clerk to hand to the jury two blank forms of verdict.  The first form of verdict reads:


"Having found the below listed statutory aggravating circumstance or circumstances and, after consideration of the mitigating circumstances offered, the jury unanimously determines that the defendant be sentenced to death."


In the event you unanimously decide the death penalty should be imposed, a space is provided to write the statutory aggravating circumstance or circumstances you unanimously find to exist.  The foreman of the jury must sign the form.


The second form of verdict reads:


"The jury unanimously determines that the defendant be sentenced to life imprisonment without benefit of probation, parole or suspension of sentence."


If the jury decides that a life sentence without benefit of probation, parole, or suspension of sentence should be imposed, the foreman need only sign that form of verdict.  No listing of aggravating or mitigating circumstances is required.


The Clerk of Court will furnish you an original list of aggravating and mitigating circumstances.


Nothing said or furnished you in these instructions should be taken as an opinion of the Court as to the existence or not of statutory aggravating or mitigating circumstances, or as an opinion concerning the appropriate sentence to impose.  It is your responsibility, in accordance with the principles of law I have instructed, to determine whether the defendant should be sentenced to death or to life imprisonment without benefit of probation, parole or suspension of sentence.


All twelve of you must agree to return a verdict determining that defendant be sentenced to death or to life imprisonment at hard labor without benefit of probation, parole or suspension of sentence.  However, should you be unable to agree unanimously on a determination, the law provides that the Court shall impose a sentence of life imprisonment at hard labor without benefit of probation, parole or suspension of sentence.


The appropriate sentence in this case is now for you to decide.

August 5, 2011
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