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CHARGE TO THE JURY
Ladies and Gentlemen of the Jury:


It is now my duty to instruct you on the law that applies to your deliberations.  It is your duty to follow these instructions in reaching your verdict.  Although you are the sole judges of the law and the facts on the question of guilt or innocence, you have the duty to accept and apply the law as given by the court.  You must decide the facts from the testimony and other evidence and apply the law to those facts in reaching your verdict.


The defendant is presumed to be innocent until each element of the crime necessary to constitute his guilt is proven beyond a reasonable doubt.  The defendant is not required to prove that he is innocent.  Thus, the defendant begins the trial with a clean slate.


The burden is upon the state to prove the defendant's guilt beyond a reasonable doubt.  In considering the evidence, you must give the defendant the benefit of every reasonable doubt arising out of the evidence or out of the lack of evidence.  If you are not convinced of the guilt of the defendant beyond a reasonable doubt, you must find him not guilty.

While the state must prove guilt beyond a reasonable doubt, it does not have to prove guilt beyond all possible doubt.  Reasonable doubt is doubt based on reason and common sense and is present when, after you have carefully considered all the evidence, you cannot say that you are firmly convinced of the truth of the charge.

You must determine whether or not a fact has been proven only from the evidence presented or from a lack of evidence.  The evidence which you should consider consists of the testimony of witnesses, as well as exhibits which the court has permitted the parties to introduce.

As jurors you alone determine the weight and credibility of the evidence.  As the sole judges of the credibility of witnesses and of the weight their testimony deserves, you should scrutinize carefully the testimony and the circumstances under which the witness has testified.  In evaluating the testimony of a witness, you may consider his or her ability and opportunity to observe and remember the matter about which he or she testified, his or her manner while testifying, any reason he or she may have for testifying in favor of or against the state or the defendant, and the extent to which the testimony is supported or contradicted by other evidence.

An expert witness is one who, as a result of special training or experience in a craft, art, or science, has acquired special knowledge or training.  It is the duty of the juror to consider the opinions of an expert together with all of the other testimony in the case and to give the opinion such weight as they deem proper.

However, such experts are not called into court for the purpose of deciding the case. You, the jurors, are the ones who, in law must bear the responsibility of deciding the case. The experts are merely witnesses, and you have the right to either accept or reject their testimony and opinions in the same manner and for the same reasons for which you may accept or reject the testimony of other witnesses in the case.

     The accused is not required to testify and, should he decide to exercise this constitutional right, you should not hold it against him or permit it to raise any inference or presumption of guilt against him.  You should consider in determining guilt or innocence only those facts testified to and brought out on trial of the case in this courtroom.

Statements made by the attorneys at any time during the trial are not evidence. In the opening statements the attorneys were permitted to tell you the facts they expected to prove.  In closing arguments the attorneys were permitted to present for your consideration their contentions regarding what the evidence has shown or not shown and what conclusions they think may be drawn from the evidence. The opening statements and the closing arguments are not to be considered as evidence. 


The testimony of a witness may be discredited by showing that the witness made a prior statement which contradicts or is inconsistent with his or her present testimony.  The prior statement may also be considered by you for the truth of the matter contained therein.

As jurors, you are not to be influenced by sympathy, passion, prejudice, or public opinion.  You are expected to reach a just verdict.


The defendant, Shamichael Toro Tillman, is charged with:

Count I – Attempted First Degree Murder in that on or about July 9, 2009 he committed the offense of attempted first degree murder upon Vernesta Baker; 
Count II – Attempted First Degree Murder in that on or about July 9, 2009 he committed the offense of attempted first degree murder upon Cartavian Baker; 

Count III - Attempted First Degree Murder in that on or about July 9, 2009 he committed the offense of attempted first degree murder upon Timothy Bell; and
Count IV – Resisting a Police Officer with Force or Violence in that on or about July 9, 2009 he did use threatening force or violence against Cpl. Sawyer, having reasonable grounds to believe the victim is a police officer who is arresting, detaining, seizing property, serving process, or is otherwise acting in the performance of his official duty.
The possible verdicts you may render as to Counts I, II and III - Attempted First Degree Murder - are as follows:


1. Guilty as charged of Attempted First Degree Murder; or 


2.  Guilty of Attempted Second Degree Murder; or

3. Guilty of Attempted Manslaughter; or

4. Guilty of Aggravated Battery; or

5. Not Guilty.


The statutes applicable to these verdicts are:


ATTEMPTED FIRST DEGREE MURDER (ARTICLE l4:30) 


Attempted First Degree Murder is the attempted killing of a human being when the offender has a specific intent to kill more than one person.  
ATTEMPT is defined by our statutes at Article 27 as follows:




 A.  Any person who, having a specific intent to commit a crime, does or omits an act for the purpose of and tending directly toward the accomplishing of his object is guilty of an attempt to commit the offense intended; and it shall be immaterial whether, under the circumstances, he would have actually accomplished his purpose.

   B.   Mere preparation to commit a crime shall not be sufficient to constitute an attempt; but lying in wait with a dangerous weapon with the intent to commit a crime, or searching for the intended victim with a dangerous weapon with the intent to commit a crime, shall be sufficient to constitute an attempt to commit the offense intended.

ATTEMPTED SECOND DEGREE MURDER (La. R.S. 14:30.1) is the attempted killing of a human being when the offender has a specific intent to kill.

ATTEMPTED MANSLAUGHTER (La. R.S. 14:31) is an attempted homicide which would be attempted first degree murder or attempted second degree murder, but the offense is committed in sudden passion or heat of   blood immediately caused by provocation sufficient to deprive an average person of his self-control and cool reflection. Provocation shall not reduce an attempted homicide to manslaughter if the jury finds that the offender’s blood had actually cooled, or that an average person’s blood would have cooled, at the time the offense was committed.


BATTERY (Article 33) is the intentional use of force or violence upon the person of another; or the intentional administration of a poison or other noxious liquid or substance to another.


AGGRAVATED BATTERY (Article 34) is a battery committed with a dangerous weapon.


“Dangerous weapon” includes any gas, liquid or other substance or instrumentality, which, in the manner used, is calculated or likely to produce death or great bodily harm.


The possible verdicts you may render as to Count IV- Resisting a Police Officer with Force or Violence are as follows:

1.  Guilty as charged of Resisting a Police Officer with Force or Violence;

2. Attempted Resisting a Police Officer with Force or Violence;

3. Not guilty.

RESISTING A POLICE OFFICER WITH FORCE OR VIOLENCE (La. R.S. 108.2)
A. Resisting a police officer with force or violence is any of the following when the offender has reasonable grounds to believe the victim is a police officer who is arresting, detaining, seizing property, serving process, or is otherwise acting in the performance of his official duty.
(1)   Using threating force or violence by one sought to be arrested or detained before the arresting officer can restrain him and after notice is given that he is under arrest or detention.

* * *

(3)
Injuring or attempting to injure a police officer engaged in the performance of his duties as a police officer.

(4)
Using or threatening force or violence toward a police officer performing any official duty.

B.  For purposes of this Section, “police officer” shall include any commissioned police officer, sheriff, deputy sheriff, marshal, deputy marshal, correctional office, constable, wildlife enforcement agent, state park warden, or probation and parole officer.

USE OF VIOLENCE IN DEFENSE (La. R.S. 14:19)
The use of force or violence upon the person of another is justifiable when committed 
for the purpose of preventing a forcible offense against the person or a forcible offense or 
trespass against property in a person’s lawful possession, provided that the force or violence used must be reasonable and apparently necessary to prevent such offense.
AGGRESSOR  DOCTRINE  is defined in pertinent part in our law as follows:
A person who is the aggressor or who brings on a difficulty cannot claim the right of self-defense unless he withdraws from the conflict in good faith and in such a manner that his adversary knows or should know that he desires to withdraw and discontinue the conflict.
In determining whether the defendant was the aggressor, you must consider the nature of the confrontation and whether the victim's actions were a reasonable response.
Regarding all four counts:  If you are convinced beyond a reasonable doubt that the defendant is guilty as charged, your verdict should be Guilty.


If you are not convinced that the defendant is guilty of the offense charged, but you are convinced beyond a reasonable doubt that the defendant is guilty of one of the responsive verdicts, your verdict should be “Guilty” of that particular responsive verdict that the evidence shows was actually committed.


If the State has failed to prove beyond a reasonable doubt that the defendant is guilty of either the offense charged or of a lesser responsive offense, your verdict as to the respective count should be: Not Guilty. 


Criminal intent has been referred to in this case.  The law of Louisiana provides:

Criminal intent may be specific or general:


l.  Specific criminal intent is that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act.


2.  General criminal intent is present whenever there is specific intent, and also, when the circumstances indicate that the offender in the ordinary course of human experience, must have adverted to the prescribed criminal consequences as reasonably certain to result from his act or failure to act.


Whether criminal intent is present must be determined in light of ordinary experience.


Intent is a question of fact which may be inferred from the circumstances.


The crime of Attempted First Degree Murder requires specific criminal intent.


The crime of Attempted Second Degree Murder requires specific criminal intent.


The crime of Attempted Manslaughter requires specific criminal intent.


The crime of Aggravated Battery requires general criminal intent.


The crime of Resisting a Police Officer with Force or Violence requires general criminal intent.


The crime of Attempted Resisting a Police Officer with Force or Violence requires specific criminal intent.


When you enter the jury room, you should consult with one another, consider each other's views, and discuss the evidence with the objective of reaching a just verdict.  Each of you must decide the case for yourself, but only after discussion and impartial consideration of the case with your fellow jurors.


You are not advocates for the state or the defendant.  Do not hesitate to reexamine your own views and to change your opinion if you are convinced you are wrong.  But do not surrender your honest belief as to the weight and effect of evidence solely because of the opinion of your fellow jurors or for the mere purpose of returning a verdict.


I will hand you a typewritten list of the forms of the possible verdicts you may render in this case as to each count.

When you retire to deliberate, you must elect one of your members to serve as foreman.


When you reach a verdict as to each count, the foreman must write the verdicts on the back of the list of responsive verdicts which will be given to you.  He or she must sign and date the verdicts and deliver the verdicts to me in open court.


You need not be unanimous in your verdict.  Ten of twelve jurors must agree to reach a verdict in this case as to any count.


When you have reached your verdicts, please advise the bailiff, and court will reconvene to receive your verdicts.

The case is now yours to decide.  

September 15, 2011



_________________________
             
   




                 SCOTT J. CRICHTON 

          



 
                   DISTRICT JUDGE

ATTORNEYS AND REPRESENTATIVES:

Aaron Crawford, Assistant District Attorney, State of Louisiana

Kelvin Rodgers, Assistant District Attorney, State of Louisiana

Kevin Berg, Defense Counsel for Shamichael Toro Tillman
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